in a contract each side must
give some consideration to
the other. Often referred to
as the quid pro quo - see the
Latin terms below. Usually
this is the price paid by one
side and the goods supplied
by the other. But it can be
anything of value to the
other party, and can be
negative - e.g someone
promising not to exercise a
right of access over
somebody else's land in
return for a payment would
be a valid contract, even if
there was no intention of

ever using the right anyway.
\_ 8 8! yway. )

Consideration

services but not as part of
their business. A company
can be a consumer for
contracts not related to its
business - especially for
goods or services it buys for
its employees. Charities are
also treated as consumers.

~N
- a person who buys goods or

the formal process of
investigating the background
of a business, either prior to
buying it, or as another party
in a major contract. It is used
to ensure that there are no
hidden details that could

affect the deal.
-

Consumer

-

Due diligence

clauses in a contract that are
intended to exclude one
party from liability if a stated
circumstance happens. They
are types of exemption
clauses. The courts tend to
interpret them strictly and,
where possible, in favor of
the party that did not write
them. In customer dealings,
exclusion clauses are
governed by regulations that
render most of them
ineffective but note that
these regulations do not
cover you in business
dealings.

N

Exclusion clauses

/

clauses in a contract that try
to restrict the liability of the
party that writes them. These
are split into exclusion
clauses that try to exclude
liability completely for
specified outcomes, and
limitation clauses that try to
set a maximum on the
amount of damages the
party may have to pay if
there is a failure of some part
of the contract. Exemption
clauses are regulated very
strictly in consumer dealings
but these don't apply for
those who deal in the course
of their business.

- J

Exemption clauses

the terms actually stated in
the contract. These can be
the written terms, or verbal

ones agreed before or at the
time the contract is made

Express terms

commercial agreements that
allow one business to deal in
a product or service
controlled by another. For
example, most car
manufacturers give
franchises to sell their cars to
local garages, who then
operate using the
manufacturer's brand.

-

Franchising

accounting idea that a
business should be valued
on the basis that it will be

continuing to trade and able
to use its assets for their
intended purpose. The
alternative is a break-up
basis, which sets values
according to what the assets
could be sold for
immediately - often much
less than their value if they
were kept in use.

-

Going concern

J

are terms and clauses that
are implied in a contract by
law or custom and practice
without actually being
mentioned by any party.
Terms implied by custom
and practice can always be
overridden by express terms,
but some terms implied by
law cannot be overridden,
particularly those relating to
consumers (see exemption
clauses).

-

A contract occurs when two

or more parties have agreed
. to have certain rights and
Whatis a contract? obligations in relation to

Points to consider in
negotiating contracts and

agreeing to contractual

terms.

/
—

Implied terms

/

inclusion in, or adoption of,
some term or condition as
part of the contract. It differs
from its company law
definition where it refers to
the legal act of creating a
company.

-

Incorporate

a remedy sometimes
awarded by the court that
stops some action being
taken. It can be used to stop
another party doing
something against the terms
of the contract. Injunctions
are at the court's discretion
and a judge may refuse to
give one and award damages
instead - see the finance
contract terms below.

-

PURCHASE AGREEMENT to
the seller of merchandise,
setting forth a description of
the goods, the quantity and
price, and such other details
as delivery and financing.
Such a purchase agreement
would be considered an offer
to buy the goods in question,
and the prospective seller
may accept, typically by
sending a CONFIRMATION
LETTER.

Injunction -

(.
f
The offer and acceptance can
be exchanged in a variety of
ways:

where parties act together in
a contract as partners they
have joint and several
liability. In addition to all the
partners being responsible
together, each partner is also
liable individually for the
entire contract - so a creditor
could recover a whole debt
from any one of them
individually, leaving that
person to recover their
shares from the rest of the
partners

-

Joint and several liability

an agreement between two
or more independent
businesses in a business
enterprise, in which they will
share the costs,
management, profits or
benefits arising from the
venture. The exact shares
and responsibilities will be
set out in a Joint Venture
Agreement.

-

J

Joint venture

J

( a jurisdiction clause sets out
the country or state whose
laws will govern the contract
and where any legal action
must take place. Don't forget
that England and Scotland
have different legal codes,
and this may need to be
specified.

N

-

Jurisdiction

a person or business
deemed liable is subject to a
legal obligation. A
person/business who
commits a wrong or breaks a
contract or trust is said to be
liable or responsible for it.

J

Liability

usually refers to limited
companies where the
owners' liability to pay the
debts of the company is
limited to the value of their
shares. It can also apply to
contracts where a valid
limitation clause has been
included in the terms.

Limited liability

the formal breaking up of a
company or partnership by
realizing (selling or
transferring to pay a debt)
the assets of the business.
This usually happens when
the business is insolvent, but
a solvent business can be
liquidated if it no longer
wishes to continue trading
for whatever reason.

-

Liquidation

where one party to a contract
makes a false statement of
fact to the other which that
other person relies on.
Where there has been a
misrepresentation then the
party who received the false
statement can get damages
for their loss. The remedy of
rescission (putting things
back to how they were
before the contract began) is
sometimes available, but
where it is not possible or
too difficult the court can
award damages instead.

Misrepresentation

a director who does not work
directly for a company but
advises the other directors.

Non-executive directors have

the full powers and authority

of any other director and can

bind the company to any
contract.

Non-executive director

an offer to contract must be
made with the intention to
create, if accepted, a legal
relationship. It must be
capable of being accepted
(not containing any
impossible conditions), must
also be complete (not
requiring more information
to define the offer) and not
merely advertising.

Offer

N

where one company owns
more than 50 per cent of the
voting rights of another
company it is the parent of
that company which in turn
becomes its subsidiary. It can
also occur where the parent
has less than 50 per cent but
can control the board of
directors of the subsidiary:
that is, it has the power to
appoint and remove
directors without referring to
other shareholders.

-

Parent company

when two or more people or
organizations join together to
carry on a business.

-

-

Partnership

of another for a specific
purpose, or the form used to
make such an appointment.
In a company a shareholder
can appoint a proxy to attend
a meeting and vote on their
behalf.

-

N
a person who acts on behalf

Proxy

J

the minimum number of
people needed at a meeting
for it to proceed and make
any decisions.

N

Quorum

/

- giving authority to an act
that has already been done.
A company general meeting

resolution can ratify an act

previously done by the
directors; or a principal can
choose to ratify the act of an
agent that was beyond the

-

specified power of the agent. )

Ratification

the official address of the
company as stated on the
register at Companies House.
Any documents delivered to
this address are considered
to be legally served on the
company.

N

-

Registered Office

/

( has two meanings in contract
law. The first is where a party
refuses to comply with a
contract and this amounts to
a breach of contract. The
second is where a contract
was made by a minor
(person under the age of 18)
who then repudiates it at or
shortly after the age of 18.
Then the repudiation voids
the contract rather than
causing a breach of contract.

-

Repudiation

is often included in long-term
contracts and contracts of
employment to stop the
parties working with
competitors during the
period of the agreement and
for some time thereafter.
However, unless carefully
written the courts will see
them as being a restraint of
trade and not enforce them.

-

Restrictive covenant

directors and officers of a
company are usually given
service contracts that are
different to a contract of
service or employment
contract. This is because
directors and officers are not
always employees and the
effect of employment law is

different.
-

Service contract

J

the shareholders about how
the company should be run
and the application of the
rights of the shareholders.
This acts as a contract
between the shareholders.
The company itself is not
bound by it, as it is not a
party to the agreement.

-

~
an agreement between all of

Shareholders' agreement

words used on documents
exchanged by parties during
contract negotiations. They
denote that the document is
not an offer or acceptance
and negotiations are
ongoing. Often the
expression without prejudice
is used when subject to
contract is meant

-

Subject to contract

/

a registered name or logo
that is protected by law.
Trademarks must be granted
through the Patent Office.

Trademark

a person who signs as party
to a contract. Now usually
only applied to insurance

contracts where the
underwriters are those who
agree to bear all or part of
the risk in return for the
premium payments.
Underwriters at Lloyd's of
London are also known as
names.

-

Underwriter

J

by legislation and will not be
enforced by the courts and
may even be interpreted
against the person who
included them in the
contract. The legislation
mainly protects consumers,
but can also apply where
there is a business-to-
business contract in which
one party is significantly
more powerful than the
other

N

~
some terms are made unfair

Unfair terms

a void contract is one that
cannot be performed or
completed at all. A void
contract is void from the
beginning and the normal
remedy, if possible, is to put
things back to where they
were before the contract.

party lacks the capacity to
perform the contracted task,
it is based on a mistake, or it
is illegal.

-

Contracts are void where one

Void

J

promises made in a contract,
but which are less than a
condition. Failure of a
warranty results in liability to
pay damages (see the
financial terms below) but
will not be a breach of
contract unlike failure of a
condition, which does breach
the contract.

Warranties

/

a term used by solicitors in
negotiations over disputes
where an offer is made in an
attempt to avoid going to
court. If the case does go to
court no offer or facts stated
to be without prejudice can
be disclosed as evidence.

during negotiations when

contract.

Often misused by businesses

they actually mean subject to

Without prejudice

J/

PRO FORMA INVOICE or
QUOTATION SHEET, offering
to sell goods and describing

the price, quantities, and
other terms of sale. The
prospective buyer's
acceptance of the terms
expressed in the seller's
document would constitute
acceptance of the offer.

A contract is formed when

one party tenders an offer

and the other provides its
acceptance of the offer.

J

An offer is an expression by
one party that it will agree to
certain definite terms,
provided that the other party
involved in the prospective
transaction will likewise
agree to the same terms.

J
N
The offertory may be the
prospective seller or the
buyer; that is, there can be
an offer to sell or an offer to
purchase.

J

To form a contract, the offer
must be accepted by the
other party's agreement to
its terms.

J

&
-
AN\
e
each other.
A\
-
First
A\

An offer becomes valid, and
legally operative when:

« keep in mind that offers
may be revocable.

An offer can expire by its
own terms after a set period
of time, can be revoked
before being received by the
potential acceptor, or can
explicitly be revoked by the
buyer or seller who made the
offer.

_/

A revoked offer means no
contract. Accepting an offer
can only be made by the
person the offer was made to
or the agent for that person. )

The acceptance must
indicate assent and, in
general, be unconditional
acceptance of the offer.

A\

An offer can be replied by
extending a counteroffer,
which is not an acceptance
but rather is, itself, an offer
that may or may not be
accepted by the other party.

-
&
-~
A
4
A
e
Second
) L

Avalid contract could be
formed from the offer-
counteroffer negotiation
process.

J

Contracts should explicitly
provide the following details:

Essential Terms

Other Important Issues

general business
contracts terms and
definitions glossary

DN

A\
1. Names & places of
business of the parties,
2. Full description of the
goods and their quantity,

3. Afixed price or definitive
formula for determining
price (e.g., spot price for

metal products), currency of
payment, and method of

payment,

4. Terms of delivery and risk
of loss under Incoterms

2000,
5. Method of transportation )
6. Coverage of warranties, )
7. Reasons for excusable
non-performance,
8. Limits on liability )
. )
9. Governing law, jurisdiction,
and means of adjudicating
disputes,
~N
10. Scope of contract
modification, termination,
and assignment, and
J
N
11.If a seller's or buyer's
broker is involved, the way in
which the broker’s
compensation is computed
and the party responsible for
paying the broker.
/)
N\
12. In addition, an offer
should include a date after
which the offer is revoked. )

N\

Seller's and Buyer's Names ’\

Unit Price ’\

Terms of Delivery (Incoterms) )\

Payment Terms I~

-
Delivery Date )\

Force Majeure Clause )\

Different Date Formats )\

Units of Measurement )\

Currency )\

Interpretation or Translation )\

/ Plain English | .

Signing of the Contract )\

Acceptance

Agent

Arbitration

Breach of contract

Comfort letters

Company seal

Conditions

- the unconditional
agreement to an offer. This
creates the contract. Before

acceptance, any offer can be
)\_ withdrawn, but once

accepted the contract is
binding on both sides. Any
conditions have the effect of
a counter offer that must be
L accepted by the other party.

« The offering party has
mailed it;

+ Addresses the right &
obligation of both parties
under proposed contract;

« States what the other party
must do in exchange.

Check the name of your
buyer’s company, especially
when dealing with a foreign
company for the first time.
Usually you would be able to

do it online through the

country business register.

Otherwise contact Egypt
Commercial Representative
Office in the buyer's country

or the buyer’s country
embassy locally.

Price stipulated in the
contract must cover all
expenses and risks as well as
allow for the profit. At the
end of the day, you are
trading to earn some money. )

Terms of Delivery must
indicate the point of
destination and should refer
to the Incoterms. For
example, “FOB Port of
Alexandria, Incoterms 2010".

Itis important to specify the
terms of payment and
payment procedure in detail
as well as to stipulate all
documents necessary to be
presented for the payment to
occur.

I always recommend to
indicate the delivery time as
a reference to a certain date

stipulated in the contract.

J

&

-
Force Majeure literally means\

"greater force". “Force
Majeure” clauses excuse you
or the buyer from

1. natural disasters or other
“Acts Of God" (earthquakes,
hurricanes, floods)

2. wars, riots or other major
upheaval

performing the contract
obligations if the failure is
caused by conditions beyond
your or the buyer's control.
“Force Majeure” clauses are
usually applicable to
performance failures caused
by:

Always use clear, simple and
straightforward language in
your trade contracts. Avoid
using poetic and artistic
expressions, idioms, slang
and too many abbreviations.
These will confuse the buyer
and can create
misunderstandings.

The date 2/3/02 is February h
3,2002, in some countries
and itis March 2, 2002, in

others. This can create chaos
for you and the buyer.
Always write the month in
words, instead of numbers

A unit of measurement like
the ton may refer to the
metric ton (2204.6 Ibs or

1000 kg), short ton (2000 Ibs

or 907 kg), or long ton (2240
Ibs or 1016 kg). You must

clearly differentiate units of

measurement to avoid
problems.

N

J
) ) )
Most international
transactions are conducted
in U.S. currency. If $US is the
currency of your contract,
you will lose money in the
event of $AU/CND
appreciation, and, on the
contrary, will receive extra
money in the case of
$AU/CND devaluation. 1-2%
should be added to the sum
of contract to cover the
exchange rates risks. To
avoid these risks you can
also negotiate with the buyer
to deal locally currency,
instead of U.S. funds

Sometimes buyers may
require signing a bi-lingual
contract. In this case, the
accuracy of business
translation is crucial. Varied
use of terminology in
different countries can have
an entirely different meaning
and cause costly disputes.

somebody appointed to act
on behalf of another person
(known as the principal). The
amount of authority to deal

) that the agent has is subject
to agreement between the

principal and the agent.
However, unless told
otherwise, third parties can
assume the agent has full
powers to deal.

N

using an independent third
party to settle disputes
without going to court. The

) third party acting as
arbitrator must be agreed by

both sides. Contracts often

include arbitration clauses

nominating an arbitrator in
advance.

failure by one party to a
contract to uphold their part

of the deal. A breach of
)\_ contract will make the whole

contract void and can lead to
damages being awarded
against the party which is in
breach.

term used for agreements
made between employees
and employers, usually

- involving trade unions. They
Collective agreement often cover more than one

organization. Although these
can be seen as contracts,
they are governed by
employment law, not

contract law.
-

documents issued to back up
an agreement but which do
not have any contractual
standing. They are often
issued by a parent or

associate company stating
)\_ that the group will back up

the position of a small
company to improve its
trading position. They always
state that they are not
intended to be legally
binding. Also known as
letters of comfort

an embossing press used to
indicate the official signature
of a company when
accompanied by the
signatures of two officers of
the company. Since 1989 it
has been possible for a

company to indicate its
)\_ agreement without use of

the seal, by two signatures
(directors or company
secretary) plus a formal
declaration. However, some
companies still prefer to use
aseal and the articles of a
company can override the
law and require a seal to be

used.
&

major terms in a contract.

Conditions are the basis of
any contract and if one of

them fails or is broken, the
contract is breached. These

) are in contrast to warranties,
the other type of contract

term, which are less
important and will not
usually lead to the breach of
the contract - but rather an
adjustment in price or a

L payment of damages.

an agreement made to
protect confidential
information if it has to be
disclosed to another party.
This often happens during
negotiations for a larger
contract, when the parties

X - ) may need to divulge
Confidentiality agreement information about their

operations to each other. In
this situation, the
confidentiality agreement
forms a binding contract not
to pass on that information
whether or not the actual
contract is ever signed. Also
known as a nondisclosure
agreement.

A\

4 . \
If the contract contains more

than one page, it is
recommended that you sign
each page separately and
require your buyer to do the
same

J

3. Government restrictions

4. performance failures of
parties outside the control of
the contracting party
(subcontractors, suppliers
and/or carriers)

— NI




